
DECISION 

- 
FILE: B-2162ti4; B-216621; 

8-216622; B-216701 

THE COMPTROLLWA QENWRAL 
O F  T H E  U N I T E D  aTATEb 
W A S H I N G T O N ,  O . C .  2 0 5 4 8  

DATE: February 25, 1985 

MATTER OF: Dictaphone Corporation 

DIGEST: 

1. Irotests asserting that an agency acted 
improperly in requesting and obtaining 
waivers from use of the protester‘s inanda- 
tory single-award Federal Supply Schedule 
(FSS) contract for portable aesk top 
recorders and transcribers are denied, 
since the protester’s items are not 
compatible with the central dictation 
system being acquired from another vendor, 
and the Federal Acquisition Regulation 
specifically provides that a manaatory-user 
agency may request waivers from use of an 
FSS contract when the items on that 
contract will not meet its minimum needs. 

2. The internal policy decisions of 
contracting agencies and the underlying 
reasons for them are generally not subject 
to review under GAO’s Did protest function, 
which rather aaaresses whether specific 
procurement actions have complied with 
statutory, regulatory, and other legal 
requirements. 

Dictaphone Corporation protests the issuance of 
purchase orders to Lanier Business Products, Inc., under 
four separate requests for quotations (RFQs) issued by the 
Veterans Administration (VA). The procurements were for 
the acquisition of complete central dictation systems, 
including accessory portable desk top recorders and tran- 
scribers, at different VA Medical Centers. Lanier sub- 
mitted the low quote for a complete system under each 
KFQ. Dictaphone complains that the VA acted improperly by 
requesting and obtaining waivers from the General Services 
Administration (GSA) from use of Dictaphone’s mandatory 
single-awara Feaeral Supply Schedule @5S) contract for 
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recorders and transcribers, thus enabling the VA to 
purchase Lanier's lower priced, complete central dictation 
systems which included those accessory items. We deny the 
protests. 

B ac ka round 

Both Dictaphone and Lanier hold mandatory multiple- 
award FSS contracts for central dictation systems (FSC 
group 74, part I, section "A"), but only Dictaphone holds 
an FSS contract for portable desk top recorders and 
transcribers (FSC group 7 4 ,  part I, section "C"). 

In April 1984, the VA requested GSA to grant it a 
blanket waiver from use of mandatory FSS contracts for 
central dictation systems. The reason for this request 
was the V A ' s  concern that FSS contractors were not 
offering sufficient trade-in allowances €or used equip- 
ment, and the VA believed that i t  therefore was not 
obtaining the most advantageous prices for such systems as 
could be obtained through competition on a nonschedule 
basis. GSA refused to grant the VA's request for a blan- 
ket waiver, but allowed that it would consider granting 
waivers for individual procurements. 

Subsequently, the VA modified its internal 
specification X-1710A (December 1 ,  1983), which governed 
the acquisition of central dictation systems. The 
modification deleted the requirement that all offered 
items must be on FSS contracts and now provides that 
waivers will be requested from GSA when the low offeror's 
equipment, including accessories such as portable desk top 
recorders and transcribers, represents non-FSS items. The 
VA cautioned its ordering activities that waiver requests 
were not to be based upon price alone, but were to include 
compatibility considerations. 

As indicated, Lanier submitted the low quote for a 
complete central dictation system under each of the RFQs 
in issue. Since the portable desk top recorders and 
transcribers offered by Lanier as accessories to its 
system were not on an FSS contract, the ordering activity 
in each case requested, and obtained, a waiver from GSA 
from use of Dictaphone's mandatory single-award contract 
for those items. The ordering activities requested these 
waivers to assure complete system compatibility, which 

- 2 -  



would  be a d v e r s e l y  a f f e c t e d  i f  t n e y  o b t a i n e d  L a n i e r ' s  
c e n t r a l  d i c t a t i o n  s y s t e m ,  b u t  t h e n  had t o  purchase t h e  
a c c e s s o r y  recoraers and t r a n s c r i b e r s  f rom Dic taphone .  As 
o n e  o r d e r i n g  a c t i v i t y  s ta ted  i n  i t s  w a i v e r  r e q u e s t :  

'I [ D i c t a p h o n e '  SI d e s k  top  recorders would 
have d i f f e r e n t  t r a c k i n g  r e v i e w  c o n t r o l s ,  
i n d e x i n g ,  and o t h e r  e l e c t r o n i c  d a t a  incom- 
p a t i b i l i t i e s  . . . Such a c o n d i t i o n  would 
defea t  t h e  p u r p o s e  of t h e  s y s t e m ' s  
procurement . "  

Protest  and A n a l y s i s  

D i c t a p h o n e  c o n t e n d s  t h a t  t h e  VA a c t e d  i m p r o p e r l y  i n  
r e q u e s t i n g  a n a  o b t a i n i n g  these w a i v e r s  f rom GSA, t h e r e b y  
v i o l a t i n g  t h e  f i r m ' s  mandatory  s i n g l e - a w a r d  FSS c o n t r a c t  
w i t h  t h e  government  f o r  p o r t a b l e  d e s k  top recorders and 
t r a n s c r i o e r s .  D i c t a p h o n e  b e l i e v e s  t h a t  s i n c e  i t  h o l d s  
b o t h  a m u l t i p l e - a w a r d  FSS c o n t r a c t  f o r  c e n t r a l  d i c t a t i o n  
s y s t e m s  and t h e  s i n g l e - a w a r d  c o n t r a c t  f o r  t h e  a c c e s s o r y  
components ,  i t  i s  t h e  o n l y  f i r m  which o f f e r s  a complete 
s y s t e m  t o  meet t h e  V A I s  r e q u i r e m e n t s ,  a n a  t h e  Vk t h e r e f o r e  
i s  o b l i g a t e d  t o  p u r c h a s e  c o m p l e t e  c e n t r a l  d i c t a t i o n  
sys t e ius  o n l y  f r o m  Dic t aphone .  D i c t a p h o n e  r e l i e s  upon o u r  
ea r l ie r  a e c i s i o n  i n  D i c t a p h o n e  C o r p o r a t i o n ,  8-208836, 
Aug. 2 ,  19b3, 83-2 CPL, 11 151, as s u p p o r t  tor i t s  posi- 
t i o n .  u i c t a y h o n e  a l so  asser ts  t h a t  i t s  mul t ip l e -award  
c o n t r a c t  i n  f a c t  p r o v i a e s  f o r  t r a a e - i n  a l l o w a n c e s  and t h a t  
t h e  Vk's u n a e r l y i n g  r e a s o n  for  i n i t i a t i n g  t h e  p o l i c y  t o  
request  w a i v e r s  is t h u s  s u b j e c t  t o  c n a l l e n g e .  W e  f i r i d  no 
merit t o  t h e  protests .  

S ing le -award  FSS c o n t r a c t s  are maae w i t h  o n e  s u p p l i e r  
a t  a s t a t e d  price f o r  d e l i v e r y  o f  t h e  items t o  a u e f i n e u  
g e o g r a p h i c  area, a n a  s u c h  c o n t r a c t s  i d e n t i f y  t h e  e x e c u t i v e  
a g e n c i e s  t h a t  are r e q u i r e a  t o  u s e  them as mandatory  
s o u r c e s  of s u p p l y .  Federal A c q u i s i t i o n  R e g u l a t i o n  ( F A R ) ,  
4 8  C.F.R. SS 8.403-1 and 8.404-1 (lYb4). D i c t a p h o n e ' s  
p o s i t i o n  would b e  w e l l  t a k e n  i f  t h e  VA had been  a c q u i r i n g  
o n l y  p o r t a b l e  desk  top recoraers and t r a n s c r i b e r s ,  s i n c e  
t h e  VA, a s  a manda to ry  u s e r ,  would have  been  r e q u i r e d  to 
purchase  those items f rom D i c t a p h o n e  i f  t h e  items m e t  t h e  
Vk's minimum needs .  See D i c t a p h o n e  C o r p o r a t i o n ,  B-192305, 
Dee. 22, 1978, 78-2 CPD 11 431. 

- 
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however ,  t h e  p r o c u r e m e n t s  i n  issue conterr lplated the 
purchase o f  complete c e n t r a l  d i c t a t i o n  s y s t e m s ,  and por -  
t a b l e  uesK t o p  recoruers and t r a n s c r i b e r s  comprised o n l y  a 
ininor p o r t i o n  o f  t h e  t o t a l  buy i n  e a c h  case. T h e  VA c o u l d  
s a t i s t y  i t s  r e q u i r e m e n t s  o n l y  a y  p u r c h a s i n g  c o m p l e t e  
s y s t e m s  i n  w h i c h  t h e  a c c e s s o r y  recoraers and t r a n s c r i b e r s  
were f u l l y  compatiole w i t h  the c e n t r a l  d i c t a t i o n  s y s t e m .  
T h e r e f o r e ,  s i n c e  L a n i e r ' s  lower pr iced ,  complete s y s t e m s  
m e t  t h e  VA's minimum n e e d s ,  e v e n  though t h e  f i r m ' s  d e s k  
t o y  recorders and t r a n s c r i b e r s  were n o t  o n  a n  FSS con- 
t r a c t ,  w e  b e l i e v e  t h a t  t n e  Vk a c t e d  p r o p e r l y  i n  r e q u e s t i n g  
w a i v e r s  f r o m  GSA from u s e  of D i c t a p h o n e ' s  s ing le -award  
c o n t r a c t  f o r  t h o s e  accessories so as  t o  permit  t h e  acqui- 
s i t i o n  of t h e  lower gr iced  L a n i e r  c e n t r a l  d i c t a t i o n  
Sy stems. 

I n  this r e g a r d ,  FAR S 8 . 4 0 4 - 3  p r o v i a e s  t h a t :  

" ( a )  hnen  a n  o r d e r i n g  o f f i c e  t h a t  is a 
manda to ry  u s e r  . . . d e t e r m i n e s  t h a t  items 
a v a i l a D l e  from t h e  s c n e d u l e  w i l l  n o t  meet 
i t s  s p e c i f i c  n e e a s ,  b u t  s imilar  items from 
a n o t h e r  s o u r c e  w i l l ,  i t  s n a l l  s u b m i t  a 
request  f o r  w a i v e r  . . . I '  

I n  o u r  v i e w ,  t h e  VA a c t e d  p r o p e r l y  i n  r e q u e s t i n g  t h e  
w a i v e r s  f rom GSA, s i n c e  D i c t a p h o n e ' s  s i n g l e - a w a r d  items 
aid n o t  meet t h e  V A ' s  minimum n e e d s  d u e  t o  t h e i r  l ack  of 
c o m p a t i b i l i t y  w i t h  L a n i e r ' s  c e n t r a l  d i c t a t i o n  sys tem.  (he  
n o t e  t h a t  D i c t a p h o n e  n e v e r  a r g u e s  t h a t  i t s  recorders ana  
t r a n s c r i b e r s  are i n  f a c t  c o m p a t i b l e . )  

Al tnougn D i c t a p h o n e  r e l i e s  upon o u r  d e c i s i o n  i n  
D i c t a p h o n e  C o r p o r a t i o n ,  B-208836, Aug.  2,  1983,  83-2 CPD 
11 151, as  s u p p o r t  f o r  i ts a s s e r t i o n  t h a t  t h e  f a c t  t n a t  i t  
h o l d s  a s i n g l e - a w a r d  c o n t r a c t  f o r  r e c o r d e r s  and t r a n s c r i -  
bers m a n d a t e s  t h e  Vk t o  p u r c h a s e  complete c e n t r a l  d i c t a -  
t i o n  s y s t e m s  o n l y  f rom t h e  f i r m ,  t h a t  r e l i a n c e  is m i s -  
placed. I n  t h a t  d e c i s i o n ,  w e  h e l d  t h a t  a n  award may n o t  
be made u n d e r  a nonmandatory  FSS c o n t r a c t  when comparable 
equ ipmen t  w h i c h  s a t i s f i e s  t h e  a g e n c y ' s  minimum 
r e q u i r e m e n t s  is o n  a manda to ry  FSS c o n t r a c t  h e l d  by 
a n o t h e r  firm. Here, t h e  s i t u a t i o n  is t u n d a m e n t a l l y  
d i f f e r e n t  because t h e  VA, w h i l e  o b t a i n i n g  quotes  from 
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D O t h  L a n i e r  ana  D i c t a p h o n e  u n d e r  t he i r  mandatory m u l t i p l e -  
award c o n t r a c t s  fo r  c e n t r a l  a i c t a t i o n  s y s t e m s ,  was a l so  
a c q u i r i n g  accessory components  t o  coiif i g u r e  complete 
s y s t e m s  t o  rneet its niinimum n e e d s  arid, of n e c e s s i t y ,  had 
t o  a c h i e v e  t e c h n i c a l  c o m p a t i b i l i t y .  We a0 n o t  b e l i e v e  
t h a t  t h e  VA was compe l l ed  t o  p u r c h a s e  D i c t a p h o n e ' s  COIL- 
p le te  sys te ln  m e r e l y  because t h e  f i r m  hela  a s i n g l e - a w a r a  
c o n t r a c t  f o r  t h e  a c c e s s o r y  components .  S i n c e  requests f o r  
w a i v e r s  are  a u t h o r i z e a  by EAR S 8.404-3  when schedu le  
items a0 n o t  meet t h e  a g e n c y ' s  n e e d s  and w a i v e r s  were 
y r a n t e a  i n  a l l  cases here,  b i c t a p h o n e ' s  a s s e r t i o n  h a s  n o  
l e g a l  bas i s .  

D i c t a p h o n e  also c h a l l e n g e s  t h e  VA's u n d e r l y i n g  r e a s o n  
for i n i t i a t i n g  i t s  p o l i c y  of r e q u e s t i n g  wa ive r s - - the  
i n a d e q u a t e  t r a d e - i n  a l l o w a n c e s  f o r  used  equipment  o f f e r e d  
by FSS c o n t r a c t o r s .  D i c t a p h o n e  refers to  i t s  m u l t i p l e -  
award c o n t r a c t  f o r  c e n t r a l  d i c t a t i o n  s y s t e m s ,  which i n  
f a c t  p r o v i a e s  t h a t  " T r a d e - i n  allowances w i l l  be acceptea 
on  a n  open  market bas i s . ' '  Thus ,  t h e  f i r m  asser t s  t h a t  t h e  
VA's p o l i c y  is s u b j e c t  t o  q u e s t i o n .  However, it is clear  
tha t  t h e  VA was Concerned  more w i t h  t h e  nionetary 
s u f f i c i e n c y  of s u c h  a l l o w a n c e s  r a t h e r  t h a n  whe the r  E'SS 
c o n t r a c t o r s  o f f e r e d  them a t  a l l ,  and  t h e  g r a n t i n g  of 
w a i v e r s  by GSA t o  t h e  VA u n d e r  i n d i v i d u a l  p r o c u r e m e n t s  
i n d i c a t e s  t h a t  t h e  VA's c o n c e r n  was j u s t i f i e d .  I n  any 
e v e n t ,  o u r  b i a  p ro tes t  f u n c t i o n  g e n e r a l l y  does riot 
encompass t h e  p o l i c y  a e c i s i o n s  of c o n t r a c t i n g  a g e n c i e s ,  
b u t  i n s t e a d  aaaresses pro tes t  issues i n v o l v i n g  s p e c i f i c  
p rocuremen t  a c t i o n s ,  t h a t  is, w h e t h e r  a n  award or  droposed 
award of a c o n t r a c t  c o m p l i e s  w i t h  s t a t u t o r y ,  r e g u l a t o r y ,  
and o t h e r  l e g a l  r e q u i r e m e n t s .  M i l - C r a f t  M f g . ,  I n c . ,  
8 - 2 1 4 0 1 5 ,  May 7, 1 9 8 4 ,  84-1 CYD 11 512. h e n c e ,  t h e  VA's 
p o l i c y  o f  r e q u e s t i n g  w a i v e r s  because o f  i t s  b e l i e f  t h a t  
t r a d e - i n  a l l o w a n c e s  have  b e e n  i n a d e q u a t e  is n o t  s u b j e c t  t o  
o u r  r ev iew.  

The protests  are  d e n i e d .  

L Conip t  aW-% o l l e r  Gene a1 
o f  t h e  U n i t e d  S t a t e s  




